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ONTARIO TABLES
GREEN ENERGY ACT

On February 23, 2009, the Honorable George
Smitherman, Ontario’'s Deputy Premier and Ministdr o
Energy and Infrastructure, tabled the long-antiagaBill
150, theGreen Energy and Green Economy Act, 20l
150 or the “GEA”). As Minister Smitherman put it at a
preview breakfast the previous Friday, Bill 150ingended
to “supercharge” Ontario’s green economy by prongthe
development of renewable energy and fostering a@bf
conservation in the province. It also expandsntb@date of
the Ministry of Energy and Infrastructure (thelitiistry ),
and provides mechanisms to fund and report on Iithgress
of provincial green energy initiatives.

The GEA is ambitious in scope. It creates a @&aen
Energy Act, 2009 repeals the Energy Conservation
Leadership Act, 200&nd theEnergy Efficiency Ac¢tand
revises over a dozen other existing statutes iadudhe
Electricity Act, 1998 the Ontario Energy Board Act, 1998
the Environmental Protection A&@nd thePlanning Act It is
worth noting that Bill 150 is in many ways framewor
legislation: many of the details of the reform wible
implemented by way of regulation. However, sources
indicate that, if Bill 150 is passed quickly, thaggulations
could be drafted by June of this year.

Once implemented, the reforms of Bill 150 will haae
material impact on almost everyone in Ontario. Thanges
could substantially reshape the province’s energy
infrastructure, create new opportunities for busses and
individuals, impose new requirements on certain
transactions, and impose new costs on rate payers.

This bulletin does not cover all of the changegpsed
in Bill 150. Rather, it highlights some of the ros
significant changes and explains their implicatiods Bill
150 has only passed first reading, it may be stbjec
significant change before it receives Royal Assent.
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Davis LLP’s Climate

Change practice group
includes lawyers with a wide
variety of Canadian and
international experience
ranging from regulatory
compliance to project
finance. Our national team
helps clients navigate the
evolving world of climate
change regulation and seize
opportunities in an
increasingly carbon-
constrained economy. We
also have expertise in areas
of renewable energy
including wind energy, run of
river hydro, biomass and
fuel cell industries.
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Promoting Renewable Energy
Many aspects of Bill 150 are designed to

encourage the rapid development and
connection of new renewable generation
projects. As discussed below, the reforms

attempt to mitigate some of the risks that have
plagued renewable projects to date. In
particular, the reforms should improve revenue
certainty while reducing regulatory uncertainty
and delays for project proponents.

New Feed-in Tariff

A cornerstone of the GEA is the amendment
to section 23.35 of th&lectricity Act, 1998to
allow the province to implement a feed-in tariff
program. A feed-in tariff program is defined to
mean a program for procurement “providing
standard program rules, standard contracts and
standard pricing regarding classes of generation
facilities differentiated by energy source of fuel
type, generator capacity ad the manner by which
the generation facility is used, deployed,
installed or located.” These guaranteed prices
and terms will improve revenue certainty for
renewable project developers. They will also
allow developers to avoid the costly, time-
consuming and uncertain RFP processes by
which large-scale renewable projects have been
procured by Ontario in the past. Nevertheless,
the GEA also modifies section 25.32 of the
Electricity Act, 1998expressly to permit the
Minister of Energy and Infrastructure (the
“Minister”) to direct the OPA to undertake
RFPs for new renewable supply, reductions in
demand, or conservation.

The feed-in tariff program will be managed
by the Ontario Power Authority QPA”).
However, the Minister will have the power to
specify certain goals for the program, including
goals related to aboriginal people, community-
based power, and domestic content.

“One window, One permit” Approvals

The GEA is intended to streamline
provincial approvals. Most significantly, Bill
150 adds a new Part V.0.1 to t&evironmental
Protection Act(Ontario) (‘EPA”) which creates
a new ‘renewable project approval.” With a
renewable project approval issued by the

Director in hand, a project proponent would be
exempt from seeking certificates of approval
and other permits previously required under the
EPA. The project proponent would also be
exempt from the approval requirements under
the Ontario Water Resources Acind Clean
Water Act, 2006nd shielded from some of the
discretionary powers under th€onservation
Authorities Act

At the preview breakfast for the GEA,
Minister Smitherman indicated that he would
implement a 6-month service guarantee for
renewable project approvals. The power to do
so is likely found in the proposed section 47.7 of
the EPA, which allows the Minister to make
policies in respect of such approvals.

The decision of the Director to grant a
renewable project approval may be appealed to
the Environmental Review Tribunal ERT”).
However, the onus will fall on the person
requesting the hearing to show that carrying out
the proposed project in accordance with the
renewable project approval will cause serious
and irreversible harm to plant life, animal life,
human health or safety, or the natural
environment.

In addition, section 4 of the newreen
Energy Act, 2009will allow the Minister to
designate renewable energy projects or sources
for the purposes of removing barriers to their
adoption and promoting access to the
transmission and distribution systems. People
will be permitted to undertake activities related
to such designated projects or sources despite
any restriction imposed by law, including
restrictions in municipal by-laws, condominium
by-laws, encumbrances on real property, and
other agreements.

Note that the above amendments do not
change any approvals or permits that may be
required under federal legislation.

Bill 150 will also create a new Renewable
Energy Facilitation Office in the province. The
office will be the “one window” for provincial
assistance with renewable energy projects, with
a mandate to facilitate project development,
assist proponents in satisfying provincial
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requirements, and alert proponents to applicable
federal requirements. Subject to rules about
confidentiality and secrecy, the Renewable
Energy Facilitator will be permitted to share
information provided by project proponents to
any Ministry with any other Ministry.

Changes to Municipal Laws to Address
NIMBYism

Premier Dalton McGuinty spoke out
strongly against NIMBYism in the lead up to the
tabling of the GEA (where NIMBY, “Not in my
backyard”, is the cry of local opponents to
projects). NIMBYism has been cited by some
renewable project developers as the most
significant obstacle to getting projects built in
Ontario. Bill 150 addresses the NIMBY issue
with several amendments to tR&anning Act

Renewable energy generation facilities and
projects are to be exempt from the application of
official plans. They are also to be exempt from
demolition control by-laws, zoning by-laws
passed under Part V of thBlanning Act
development permit regulations and by-laws
under section 70.2, and by-laws under sections
113 and 114 of th€ity of Toronto Act, 2006

The reforms not only curtail the power of
municipalities to enact by-laws to block
renewable energy projects, they also expressly
require that municipalities make decisions and
give advice that is consistent with provincial
policy statements and conforms with provincial
plans regarding renewable energy projects and
facilities. It is expected that the province will,
for example, set province-wide minimum
setback requirements for wind farms.

Bill 150 also provides a 40-year exemption
for renewable projects from the subdivision
consent requirements under section 50 of the
Planning Act

Improved Interconnection Rights

The GEA addresses another major obstacle
for developers: obtaining timely interconnection
rights. In the past, interconnection requests

were assessed on a first-come, first-served basis.

Many developers burned through financing
while waiting in the interconnection queues.
The GEA amends section 25.36 of the

Electricity Act, 19980 require that distributors
and transmitters connect all renewable
generation projects that meet applicable
technical, economic and other requirements to
be prescribed by regulation or found in market
rules or Ontario Energy Board@EB”) codes
(provided that regulations will trump market
rules and codes in the event of a conflict).
Renewable generation projects will always be
given priority access to the grid.

Smart Grid Upgrades

Under the proposed revisions to the
Electricity Act, 1998 the term “smart grid”
refers to upgrades to transmission and
distribution infrastructure for the purposes of
“(a) enabling the increased use of renewable
energy sources and technology, including
generation facilities connected to the
distribution system; (b) expanding opportunities
to provide demand response, price information
and load control to electricity customers; (c)
accommodating the use of emerging, innovative
and energy-saving technologies and system
control applications; or (d) supporting other
objectives that may be prescribed by
regulation.” Distributors and transmitters will
be expected to create smart grid upgrade plans
and to have those plans vetted by the OEB.
Some or all of the costs of such upgrades will no
doubt be passed on to consumers through the
OEB'’s distribution and transmission rate setting
process.

Changes to the Ontario Energy Board’s
Role

Bill 150 contains numerous amendments to
the Ontario Energy Board Act, 1998The tenor
of those amendments is reflected in the addition
of three new objectives that, in conjunction with
existing objectives, must guide the OEB’s
decision making. These new objectives are:

to promote the
electricity;

to facilitate the implementation of a
smart grid in Ontario; and

to promote the use and generation of
electricity from renewable energy

conservation of
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sources in a manner consistent with the
policies of the Government of Ontario,
including the timely expansion or
reinforcement of transmission systems
and distribution systems to
accommodate the connection of
renewable energy generation facilities.

The second and third of these new
objectives will ideally result in OEB decisions
that enable or faciltate new renewable
generation projects.

More specifically, revisions to th@ntario
Energy Board Act, 199&ill make the provision
of priority access for renewables, the planning
for renewable-enabling infrastructure upgrades,
and the implementation of such upgrades
deemed conditions of licenses issues under that
act. The GEA also imposes new obligations on
distributors, transmitters, the OPA and the
Independent  Electricity System  Operator
(“IESQO”) to provide certain information about
the grid’s capacity to support new renewable
generation. These requirement are related to
modifications to section 96(2) of the Ontario
Energy Board Act, 1998, which will require the
OEB to consider the promotion of renewable
energy when assessing the reasonableness of
costs to upgrade transmission and distribution
systems and to interconnect new generation and
empower the OEB to make orders in respect of
the same.

Distributor Generation

Under the existingOntario Energy Board
Act, 1998 electricity distributors are forbidden
from undertaking generation activities. Bill 150
relaxes this  prohibition by permitting
distributors to own or operate any renewable
generation facility that:

does not exceed 10 megawatts or such
other capacity as may be prescribed by
regulation and meets the criteria
prescribed by regulation;

uses technology that produces power
and thermal energy from a single source
that meets the criteria prescribed by
regulation; or

meets the
regulation.

These changes present a new business
opportunity for distributors, but may also result
in new costs that need to be allocated through
the regulated rate setting process that is
managed by the OEB.

Municipal Generation

Under Bill 150, municipalities will also be
permitted to pursue generation opportunities
(other than through Ontario Business
Corporations Actcorporations) that are under
10 MW or meet other prescribed criteria.
Presumably, this change to tEgdectricity Act,
1998 is intended to allow municipalities to
pursue small scale generation primarily to
power their own facilities.

Community Energy Cooperatives

Bill 150 proposes a series of amendments to
the Co-operative Corporations At¢b permit the
incorporation of renewable energy co-
operatives. Such co-operatives would be
permitted to develop renewable generation
facilities and market renewable power. The co-
operatives would be not-for-profit and would be
permitted to distribute surplus revenue to
members according to the by-laws of the co-
operative.

Financial Incentives

Bill 150 will give the Minister the power to
provide grants and loans on favourable
conditions to encourage energy conservation
and renewable energy projects.

Aboriginal Participation

Proposed amendments to tkectricity Act,
1998 will enable the Minister to direct the OPA
establish measures to facilitate the participation
of aboriginal peoples in the development of
renewable energy generation facilities,
transmission systems and distribution systems.
These measures may include providing funding
to aboriginal communities in respect of such
initiatives. As mentioned above, the Minister
may also specify goals related to aboriginal
people as part of the new feed-in tariff regime.

criteria  prescribed by

© Davis LLP, 2009

Page 4



LLP

DAVIS

Climate Change Law
Issue 6 ¢ February 2009

Fostering a Culture of Conservation

The second main thrust of Bill 150 is to
further Ontario’s existing goal of fostering a
culture of conservation. The bill includes a
variety of reforms aimed at individual
consumers, the public sector, industrial and
commercial consumers.

Mandatory Home Energy Audits

Section 2 of the proposésreen Energy Act,
2009 requires property owners to conduct an
energy efficiency audit before selling or leasing
their interest in real property. The results & th
audit must be disclosed to the prospective buyer
or lessee. While the standards for the energy
audits have yet to be prescribed, it is expected
that the province will adopt or closely follow the
federal Ministry of Natural Resources audit
regime under the ecoENERGY program.

Ongoing Improvement to the Building Code

The Building Code Act, 1992will be
amended to permit the Minister to establish a
Building Code Advisory Council to advise the
Minister on the building code with reference to
standards for energy conservation. Within six
months of the coming into force of the GEA,
and every five years thereafter, the Minister
shall review the building code with respect to
energy conservation.

Energy Efficiency Standards for Household
Appliances

Bill 150 will prohibit the sale of certain
products and appliances unless they meet
prescribed energy efficiency standards (and are
labeled accordingly). While the standards have
yet to be developed, it is expected that the
ENERGY STAR standard will be adopted.

Designated Energy Efficiency Products

Section 3 of the newsreen Energy Act,
2009 will permit the Minister to designate
certain goods, services and technologies in order
to promote energy conservation. People will be
permitted to use designated goods, services and
technologies in prescribed circumstances, not
withstanding any restriction imposed by law that
would otherwise restrict their use. It is not yet

clear what type of products will be so

designated.
Greening Public Sector Facilities

Section 9 of the newsreen Energy Act,
2009 will require that the Ontario government
be guided by the following principles when
constructing, acquiring, operating and managing
government facilities:

transparent reporting of energy use and
greenhouse gas emissions;

planning for energy efficiency;

making environmentally and financially
responsible investments in facilities;
and

using renewable energy to power such
facilities.

The section also empowers the Minister to
set standards for facilities. While not yet
confirmed, it is expected that the Minister will
use the Leadership in Energy and Environmental
(“LEED™) Silver standard as the default
standard.

Efficiency and Conservation Planning and
Procurement by Public Agencies

The newGreen Energy Act, 2008ill allow

the Minster to require public agencies to prepare
energy conservation and demand management
plans and to set energy and environmental
targets for such agencies. The Minister may
also require public agencies to consider energy
conservation and energy efficiency in their
procurement  processes. Municipalities,
universities, colleges, schools, and hospitals are
examples of the type of agency that could be
subject to these requirements.

Efficiency and Conservation Plan by
Industry

Similar to the requirements for public
agencies, the Minister will be able to require
“prescribed consumers” to prepared energy
conservation and demand management plans.
These prescribed consumers will likely include
large industrial and commercial energy
consumers.
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Conservation and Demand Management
Targets for Licensed Entities

A new section 27.2 is to be added to the
Ontario Energy Board Act, 1998at will enable
the Minister to issues directives to the OEB to
take steps to establish conservation and demand
management CDM") targets for distributors
and other licensees. More specifically, the
Ministerial directives may make achieving CDM
targets a condition of licenses approved by the
OEB. The directive may also provide that
distributors can achieve all or part of their CDM
targets by participating in regional or OPA-run
programs, subject to the approval of the OEB.

Expanding the Energy Efficiency
Mandate of the Province

The Ministry of Energy and Infrastructure
has been the driving force behind the drafting of
Bill 150. It will continue to be the driving force
in its implementation. Bill 150 specifically
expands the mandate of the Ministry to include:

Reviewing energy and infrastructure
matters on a continuing basis with
regard to both short-term and long-term
goals;

Advising the province on dealings with
other governments regarding energy and
infrastructure matters;

Advising on growth planning;

Making recommendations for the
effective coordination of all energy
matters within the provincial

government with a view to ensuring
consistency and adequacy of planning;
and

Identifying research priorities regarding
energy conservation, efficiency and
production.

This expanded mandate will no doubt
require an expanded budget. Bill 150 therefore
amends théntario Energy Board Act, 199®
create a new Special Purpose Conservation and
Renewable Energy FundRtind”) to be used to
fund programs and initiatives related to green
energy. The fund will use monies collected
from energy consumers, gas and electricity
distributors, the IESO and other prescribed
persons through OEB-administered fees.

Bill 150 contemplates the need for public
accountability for these initiatives. It amends
the Environmental Bill of Rights, 19930
require Ontario’s Environmental Commissioner
to report annually on the province’s progress in
improving energy efficiency and conservation.

Next Steps

Bill 150 has been introduced for first
reading. The Minister and the opposition will
now debate the proposals in the legislature. All
indications are that the bill will move quickly
through the legislature. Minister Smitherman
has promised draft feed-in tariff regulations
within the next three weeks. He also indicated
that other directives regarding smart grid
upgrades will be available a few months.

Meanwhile, the bill has been posted for
public comment on Ontario’'s Environmental
Registry (EBR Registry Number: 010-6017).

Please contact us if you have any questions

about the content of Bill 150 or what impact it
may have on you.
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Climate Change Law Practice Group

Davis LLP's national Climate Change Practice Group includes lawyers
with a wide variety of Canadian and international experience ranging
from regulatory compliance to project finance. Our national team helps
clients navigate the evolving world of climate change regulation and
seize opportunities in an increasingly carbon-constrained economy.

The group advises greenhouse gas emitters about regulatory
compliance, risk management and environmental disclosure. We also
advise emissions reduction project developers and cleantech
companies about carbon finance, project structuring, corporate
governance, IP protection, government relations and regulatory
affairs. We have significant expertise in areas of renewable energy
including wind energy, run of river hydro, biomass and fuel cell
industries

For more information please contact:

Vancouver Office
Brian Hiebert Grant Boyle Daniel Jarvis

604.643.2917 604.643.2914 604.643.2950

Edmonton Office

Robert A. Seidel Jennifer Cleall Craig Rose
780.429.6814 780.429.6838 780.429.6807
Calgary Office

Terence Dalgleish
403.698.8740

Toronto Office
David Crocker Andrew Lord
416.941.5415 416.369.5264

Tokyo Office

Tony McArthur
81.3.5251.5071

Jeff Horswill
604.643.6357

This bulletin is intended to provide our general comments on developments in the law. It is not intended to be a comprehensive review nor is it
intended to provide legal advice. Readers should not act on information in the bulletin without first seeking specific advice on the particular matter. The

firm will be pleased to provide additional details or discuss how this information is relevant to a specific situation.
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