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IN THIS ISSUE

In this bulletin we summarize four cases from the
British Columbia Supreme Court, the Ontario Court
of Appeal, the British Columbia Court of Appeal
and the Alberta Court of Queen's Bench.

 Intimate Touching and Dishonesty: The BC
Supreme Court held that a supervisor's intimate
touching of a subordinate at an office party
combined with his dishonesty during the
investigation justified the supervisor's dismissal
for cause.

* Employer Comments Increase DamagesThe
Ontario Court of Appeal upheld an award for
Wallace damages notwithstanding the Supreme
Court of Canada'’s decision in Honda v. Keays was
rendered after the trial judge's decision.

* Court Awarded Notice Period Included in
Pension Calculation: The British Columbia
Court of Appeal ruled that the length of an
employee's court awarded notice period should be
included in the employee's pensionable service
calculation in order to determine damages.

* Employee's Transgressions Insufficient to
Justify Dismissal: The Alberta Court of Queen's
Bench held that a senior investment advisor's
conduct that was historically tolerated by the
employer, together with other breaches, did not
justify summary dismissal.
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Davis LLP’s Employment
& Labour Law Practice
Group provides innovative
strategic advice, dispute
resolution and negotiating
expertise to management
and government in all
aspects of business
employment relations.

Our lawyers who practice in
this area have diverse
backgrounds in labour and
employment and related
areas such as employee
benefits and pensions,
executive compensation,
governance, human rights
and privacy.
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van Woerkens v. Marriott Hotels of

Canada Ltd.
British Columbia Supreme Court, 2009
Facts:

The defendant Marriott Hotels of Canada Ltd. terminated
the plaintiff Mr. van Woerkens from his management

position due to his alleged conduct at the company’s
holiday party. The defendant alleged that the plaintiff and
M, a young female subordinate, were both intoxicated
and dancing in a "sexually suggestive" manner. It also
alleged that during the after-party, the plaintiff was seen
inappropriately touching M in the bathroom. The

defendant argued the plaintiff's actions, combined with
his dishonest denial of the allegations during the
subsequent investigation, amounted to just cause for
termination. The plaintiff denied that he committed any

of the alleged misconduct and sued for wrongful

dismissal

Issue:

The issue in this case was whether the evidence
established the plaintiff's misconduct on a balance of
probabilities, and, if so, whether the nature and degree of
misconduct warranted dismissal

Decision:

The Court found that the defendant had just cause for
termination. The Court concluded that the plaintiff had

sexually harassed M and was dishonest during the
defendant's investigation. The Court found that overall
the plaintiff's conduct had breached the faith essential to
his working relationship and that it "was fundamentally

inconsistent with the continuation of the employment

relationship.”

In supporting its decision the Court pointed to the
following reasons:

The plaintiff's inappropriate touching of M
clearly placed the sexual harassment at the
"serious” end of the continuum;

M was a subordinate of the plaintiff, and
although she did not tell him that his conduct
was unwelcome, the plaintiff was aware that she
was highly intoxicated;

The plaintiff had jeopardized the respect and
authority he required to discharge his
employment duties by engaging in inappropriate
sexual behaviour in plain view of other
employees; and

The plaintiff initially denied any misconduct but
eventually changed the characteristics of his
response to coincide with witness' testimonies.

Slepenkova v. lvanov

Ontario Court of Appeal confirming the Ontario
Superior Court of Justice, 2009

Facts:

The defendant Ivanov, a licensed real estate agent,
dismissed the plaintiff Slepenkova from her position as a
real estate sales person when the plaintiff refused to
amend her employment agreement. The proposed
amendment would have eliminated the plaintiff's
entittement to bonuses. The plaintiff was employed
through a series of one-year contracts that provided for
termination by the defendant upon two-week's notice. In
light of her refusal, the defendant terminated the
employment agreement by letter but also sent a pager
message to the other agents saying that the plaintiff was
terminated for "non-production and refusal to accept the
new contract terms.” The plaintiff initiated an action
seeking damages for wrongful dismissal

Issue:

The issues in this case were whether the plaintiff was
employed on an indefinite term, whether the two-week
notice period provided in the one-year employment
agreement was enforceable, and whether the defendant's
actions were sufficient to increase the plaintiff's award for
damages in the wake of the Supreme Court of Canada's
decision inHonda Canada Inc. v KeaysPostHonda v.
Keaysit was thought that damages based on the Supreme
Court of Canada's decision Wallace v. United Grain
Growers Ltd.would be rare because employees would
now have to prove that the manner of dismissal, in and of
itself, caused actual mental distress.

Decision:

The Ontario Court of Appeal upheld the trial court's
finding that the plaintiff was employed for an indefinite
term and not as a contractor, that the two-week notice
period was unenforceable as it was below the minimum
legislative requirements, and that the defendant's conduct
was sufficient to sustain an increased awardWatlace
damages notwithstanding the releaséiohda v. Keays

The plaintiff was awarded 4 months' pay in lieu of notice
and an additional 2 months' pay\Wallacedamages by

the trial court.

In upholding the award faNVallacedamages, the Ontario
Court of Appeal relied on the trial judge's finding that th
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defendant's pager message was unfounded and damaging that the plaintiff had not contributed to the pension fund

to the plaintiff's reputation. The Court held that this
finding of fact was sufficient to sustain tiéallaceaward
notwithstanding theHonda v. Keaysdecision was
rendered after the trial judge's decision.

Lewis v. Lehigh Northwest Cement
Limited
British Columbia Court of Appeal, 2009
Facts:

The plaintiff R. Lewis was employed by the defendant
Lehigh Northwest Cement Limited for 26 years. He was
dismissed without cause following a 28 month medical
leave of absence because there was no position available
for him when he was able to return to work. The trial
judge held that the plaintiff was entitled to 22 months'
notice and damages in lieu of such. The plaintiff had
opted for a lump sum payout of his retirement benefits
upon dismissal and claimed an entitlement to the
difference between the lump sum he received versus the
sum he would have been eligible to receive had he
received it at the end of the notice period. The trial judge
rejected the plaintiff's claim related to pension benefits
when calculating the quantum of damages. The plaintiff
appealed this aspect of the decision arguing that he
should have at the least been entitled to the effect of 22
months pensionable service on his pension entitlement.

Issue:

The issue on appeal was whether the trial judge was
correct to reject the plaintiff's measure of damages related
to lost pension growth when assessing damages.

Decision:

The Court of Appeal held that the trial judge correctly
denied the claim as it was put forward by the plaintiff.
The Court agreed that the plaintiff should not be
compensated for the growth of his pension entitlement
after he had withdrawn it from the fund.

However, the Court found that it was wrong to deny the
plaintiff of the benefit he would have derived from the
inclusion of 22 additional months of pensionable service
in his pension calculation. The Court reasoned that the
additional pension rights would have accrued from his
additional pensionable service and thahhd not waived

his right to damages in this regard by taking a lump sum
payout of his pension.

In calculating the award per the defendant's benefit
entitlement formula, the court took into account the fact

during the 22 month notice period

Soost v. Merrill Lynch Canada Inc.
Alberta Court of Queen's Bench, 2009
Facts:

The plaintiff Soost was summarily dismissed from his

position as a financial advisor by the defendant Merrill

Lynch Canada Inc.. Three years prior the plaintiff had

received a generous package of inducements to
commence employment with the defendant, and the value
of his book of business that he transferred to the
defendant was between $70 and $80 million.

The plaintiff's employment contract specified that he was
expected to comply with all relevant regulatory
authorities in addition to the defendant's policies. The
defendant alleged, amongst other things, that the
plaintiff's failure to obtain management approval for his
private placement activities and continued solicitation of
a stock contrary to the defendant's direction constituted
just cause for dismissal. The plaintiff alleged that the
defendant's private placement policy had never been
strictly adhered to within the company and that none of
his actions justified dismissal. After the defendant
decided to terminate the plaintiff, the decision was not
executed for 2 weeks. Upon dismissal, the plaintiff was
unable to persuade many of his clients to his new
employer and subsequently left the industry.

Issue:

The issue was whether the defendant had proved there
was sufficient basis to summarily dismiss the plaintiff.

Decision:

The Court found that none of the defaults it addressed
either singly or in combination were sufficient to justify
summary dismissal of the plaintiff. The court did find
some merit or substance to some of the alleged grounds
for dismissal but not to others. The plaintiff was awarded
damages in lieu of notice of $600,000 and additional
damages of $1.6 million for injury to reputation and
goodwill.

Of particular significance to the Court was the fact that
the defendant waited 14 days to execute its decision to
dismiss the plaintiff for cause. This delay was interpreted
by the Court to imply that immediate action was not
required and that there was no reason why the defendant
could not have provided the plaintiff with minimal notice

or allowed him to resign of his own accord
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Employment & Labour Practice Group

Davis LLP’s Employment & Labour Law Practice Group

is able to provide the following services:

- We appear as advocates before labour boards aitcagms, human
rights tribunals and other statutory tribunals démel court in both the
federal and provincial jurisdictions

- We advise on personnel reorganization programs, lcymgnt
contracts, employment termination procedures arahgful dismissal

litigation

- We advise on employment and human resources policie
- We represent clients in all aspects of human rights

- We advise on compliance with Employment StandaMgrkers'
Compensation and other labour legislation

- We negotiate and advise on administration of ctilteagreements

Our National Employment & Labour Group:

Vancouver
Peter Archibald

604.643.6302
parchibald@davis.ca

Allen Soltan
604.643.2970
allen_soltan@davis.ca

Calgary
Tim Chick

403.698.8710
tchick@davis.ca

Edmonton

Wendy-Anne
Berkenbosch
780.429.6810
wberkenbosch@davis.ca

Toronto

Dan Black
416.369.5280
dblack@davis.ca

Montréal

Karine Bellavance
514.392.8436
kbellavance@davis.ca

Whitehorse

Jocelyn Barrett
867.393.5101
jbarrett@davis.ca

Maggie Campbell
604.643.6455
mcampbell@davis.ca

Sheila Tucker
604.643.2980
stucker@davis.ca

Gwen Randall
403.698.8706
grandall@davis.ca

Alexandra Bochinski
780.429.6824
abochinski@davis.ca

Karen Bock
416.365.3523
kbock@davis.ca

Tania Da Silva
514.392.8427
tdasilva@davis.ca

Ross Ellison
604.643.2918
rellison@davis.ca

Kenneth Reh
403.698.8720
kreh@davis.ca

Kathleen Ryan
780.429.6826
kryan@davis.ca

Richard Nixon
416.365.3521
rnixon@davis.ca

Pablo Guzman
514.392.8406
pguzman@davis.ca

Y ellowknife

Cynthia Levy
867.669.8402
clevy@davis.ca

- We assist with the negotiation, conciliation and

arbitration of strikes and lockout situations

benefits

- We provide a full range of services in employee
including

representing  pension

advisors and acting on insurance and disability

issues

We advise on privacy and confidential
information issues relevant to employers

Ingrid Otto
604.643.2961
iotto@davis.ca

Dana Schindelka
403.698.8705
dschindelka@davis.ca

Robert White
780.429.6803
rwhite@davis.ca

Mike Richards
416.941.5395
mrichards@davsi.ca

Josie Morello
514.392.8413
jmorello@davsi.ca

Richard Press
604.643.6444
rpress@davis.ca

Malinda Yuen
403.698.8759
myuen@davis.ca

Don Wilson
780.429.8710
dwilson@davis.ca

Ellen Swan
416.365.3408
eswan@davis.ca

This bulletin is intended to provide our general comments on developments in the law. It is not intended to be a comprehensive review nor is it intended
to provide legal advice. Readers should not act on information in the bulletin without first seeking specific advice on the particular matter. The firm will be
pleased to provide additional details or discuss how this information is relevant to a specific situation.
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